V

Terms and Procedures

Correct Understanding of Immunity

Frequently (and erroneously), immunity is
understood to mean pardon, total exoneration,
or total release from the responsibility to com-
ply with the law. In actuality, immunity is sim-
ply a legal barrier which precludes U.S. courts
from exercising jurisdiction over cases against
persons who enjoy it and in no way releases
such persons from the duty, embodied in inter-
national law, to respect the laws and regulations
of the United States. Even those who properly
understand the concept of immunity sometimes
erroneously believe that it is senseless to waste
valuable police time in the investigation and
paperwork essential to building a legal case on
the assumption that there is no possibility that
a conviction will result. However, there are dip-
lomatic remedies available to deal with such
persons even when immunity bars prosecution
and conviction. As explained below, there are a
number of important reasons for police authori-
ties to give careful attention to the documenta-
tion of incidents involving persons enjoying
privileges and immunities. Such incidents
should always be promptly reported to the U.S.
Department of State.

Personal Inviolability vs. Public Safety

Personal inviolability is enjoyed to some
degree by a majority of foreign diplomatic and
consular personnel. This inviolability generally
precludes handcuffing, arrest, or detention in
any form and forbids U.S. authorities from en-
tering the residences, automobiles, or other
property of protected persons. Personal invio-
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lability is, however, qualified by the understand-
ing, well established in international practice,
that the host country does not give up its right
to protect the safety and welfare of its populace
and retains the right, in extraordinary circum-
stances, to prevent the commission of a crime.
Thus, in circumstances where public safety is
in imminent danger or it is apparent that a grave
crime may otherwise be committed, police au-
thorities may intervene to the extent necessary
to halt such activity. This naturally includes the
power of the police to defend themselves from
personal harm.

Waiver of Immunity

Diplomatic and consular immunity are not
intended to benefit the individual: they are in-
tended to benefit the mission of the foreign gov-
ernment or international organization. Thus an
individual does not “own” his or her immunity
and it may be waived, in whole or in part, by
the mission member’s government. The U.S.
Department of State will request a waiver of
immunity in every case in which the prosecu-
tor advises that he or she would prosecute but
for immunity. The U.S. Department of State’s
ability to secure such waiver may depend to a
large degree on the strength (and documenta-
tion) of the case at issue. Similarly, it is of little
avail for the U.S. Department of State to secure
a waiver of immunity in a particular case, if the
case has not been developed with sufficient care
and completeness to permit a successful subse-
quent prosecution. Proper documentation and
reporting by law enforcement authorities plays
a critical role in both of these respects.



Expulsion Procedure

The criminal immunity that foreign diplo-
matic and some consular personnel enjoy pro-
tects them from the normal jurisdiction of the
courts with respect to alleged criminal activity.
However, in those instances in which a person
with immunity is believed to have committed a
serious offense (any felony or crime of violence)
and the sending State has not acceded to the
U.S. Department of State’s request for a waiver
of immunity, it is the Department’s policy to
require the departure of that individual from the
United States. Requiring the departure of a per-
son who enjoys immunity is an extreme diplo-
matic tool and it is only used after the most care-
ful consideration to ensure that the United States
1s not perceived as having acted in an arbitrary,
capricious, or prejudiced manner. A high stan-
dard of police investigation, records, and report-
ing in diplomatic incident cases is therefore
essential to permit the Department to make the
appropriate decision.

Official Acts Immunity

As explained in Section III, consular offic-
ers, official acts immunity is not a prima facie
bar to the exercise of jurisdiction by U.S. courts.
Rather, it is an affirmative defense to be raised
before the U.S. court with subject matter juris-
diction over the alleged crime. Only such court,
in the full light of all the relevant facts, deter-
mines whether the action complained of was
an official act. Should the court determine that
official acts immunity applies in a certain case,
international Jaw precludes the further exercise
of jurisdiction by the United States. Judicial
determination in a case of this type is very much
dependent on the facts surrounding the incident;

therefore, a full and complete police report may
be critical in permitting the court to make a just
decision.

Termination of Immunity

Criminal immunity precludes the exercise
of jurisdiction by the courts over an individual
whether the incident occurred prior to or dur-
ing the period in which such immunity exists.
This jurisdictional bar is, however, not a per-
petual benefit. With the exception of immunity
for official acts (which exists indefinitely),
criminal immunity expires upon the termina-
tion of the diplomatic or consular tour of the
individual enjoying immunity. Therefore, ob-
taining an indictment, information, or arrest
warrant could lay the basis for a prosecution at
a later date, e.g., if the diplomat returns to the
United States at a later date in a private capac-
ity. Moreover, the existence of an outstanding
arrest warrant may be entered into the records
of the National Crime Information Center
(NCIC) and thus serve to bar the subsequent
issuance of a U.S. visa permitting such person
to enter the United States.

Archives

The archives and official documents of a
diplomatic or consular post are inviolable at all
times and wherever they may be. The consular
archives and documents of a consular post
headed by an honorary consular officer are in-
violable provided they are kept separate from
other papers and documents of a private or com-
mercial nature relating to other activities of an
honorary consular officer or persons working
with that consular officer.
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